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CO3JaHHbIN Ha 6a3e (hefepanbHOro rocyapCTBeHHOro aBTOHOMHOIO
06pa3oBaTe/IbHOro yYpex jeHus BbiCLLIero o6pa3oBaHus
«HaunoHanbHbIR nccnefoBaTelbCKunil

TOMCKWiA roCcyapCTBEHHbIA YHUBEPCUTET»

634050, r. Tomck, np. JleHnHa, 36

(yuebHbIin kopnyc Ne 4 TI'Y, ayauTopus 111)

OT3blIB

Ha aBTopedepaT anccepTauum XXeneson Onbru
BUKTOPOBHbI Ha TeMy: «3n0ynoTpebneHne 06BUHAEMbIM
CYyObeKTUBHbIMW MNpaBamMn B XO04e MNpeaBapuTenbHOro
paccnefoBaHUs: MOHATWE, BUAbI WU NYTU ero NPeoosieHNs»,
npeAcTaB/ieHHON Ha COMCKaHWe YYEeHOW CTereHW KaHamaTa
PUANYECKUX HayK Mo cneuuansHocTy 12.00.09 - yronoBHbIN
npouecc (Hay4Hbli PYKOBOAMTENb [OKTOP HPULNYECKUX
Hayk, npodeccop Onbra MieaHoBHa AHApeeBa)

Tema [uccepTauMoHHOrO WCCNeAoBaHUSA BecbMa akTyanbHa. OueBuiHa
Heo6X0ANMOCTb 060CHOBaHMA CYLLECTBOBAHUA B YrONOBHOM Cy[OMPOU3BOACTBE
TAKOro npaBOBOr0 fBNEHWA KaK 3/710ynoTpe6rieHVe nNpaBoM, K KOTOPOMY Cpeawu
YUYEeHbIX W NPaKTUKOB CHOPMUPOBASOCL HEOLHO3HAYHOE OTHOLeHWe. 3TO B
onpeAefieHHONn Mepe  3amepniseT pa3paboTKy MpoLeccyanbHbIX  CPeAcTs,
npegoTBpallaloWmx 3710ynoTpedbuTenibHoe MnoBefeHe YYaCTHUKOB YrO/IOBHOMO
CYZLOMNPOU3BOACTBA, BK/IKOYAA U NoBefeHNe 06BMHAEMOro. Henb3s 3Ty TEHAEHUUIO
Ha3BaTb MO3UTWMBHOW, MNOCKONbKY Ha MpakTUKe BO3HWKAaeT MHOro BOMPOCOB,
OTHOCALWMXCA K TMOBefeHUt0 O0OBUHAEMOro, TpPeOyHLWNX CBOEro peLleHus.
HeobxogumocTb ¥ LenecoobpasHoOCTb  WMCCMef0BaHMA  TakKoro npasoOBOro
(peHOMeHa Kak 3noynotpebneHne 06BUHAEMbIM CYObEKTUBHLIMW MpaBaMu B Xofne
npeABapuTeNIbHOro paccnefoBaHns 00YyC/oBNeHbl NMOTPEOHOCTLIO B MexaHu3me,
npecekaloLwem 3/10ynoTpebutenibHoe noBefeHMe 06BUHAEMOro. [na 3Toro
HeobX04UMO  BbIIBUTb W YCTpaHUTL Te Mpob6enbl, UMelLMecs B MPaBOBOM
perynupoBaHUM B  yKa3aHHOW  06nactu, KOTOpble  MOTYyT  3aTPYyAHUTH
(hopMunpoBaHNe yKka3aHHOro MexaHu3ma.

HecmoTpsa Ha TO, YTO YyKa3aHHOW Mpo6/emMaTUKOM 3aHMMaIUCb MHOrue
yuyeHble-npoueccyanuctol,  paspabotaHHas  O.B.  XKeneBo  KoOHUenuus
NMpeogoneHnsa 3n10ynoTpebneHns 06BMHAEMbIM CYOBEKTUBHLIMW NpaBaMu B XO[e
npeABapuUTeNIbHOrO pacc/iefoBaHUsA ABMSAETCA BECOMbIM  BKNaAOM B  HayKy
YrofIoBHOTO MPOoLEcca 1 3acny>XnsaeT 0406peHus.

N3n0XeHHoe obycrnaBnvBaeT akTyasbHOCTb U CBOEBPEMEHHOCTb M36paHHOM
TEMbl HAYYHOro UccnefoBaHms.

HayuyHas HOBM3Ha [uccepTauMOHHOrO WCCNeA0BaHWA, €ro OoTauyMe  OT
MHbIX PaboT, BBLIMNOMHEHHBIX Ha CXO0XWe TeMbl, OMpeaensieTcd MOCTaBNEHHbLIMU



LUenbl0 W 3agadyamym U aBTOPCKUM MOAXOAOM K M3y4yaemMoil npobreme.
MpeacTaBieHHOe anccepTayMoHHOe nccnepoBaHne  ABNAETCH  NEPBbIM
MOHOrpauyecKUm uccnefoBaHNEM, MOCBSILEHHOMY pa3paboTke KoMMiekca
TEOPETUYECKUX TMONOXEHWUIA, HanpaB/ieHHbIX Ha OnpefefieHNne MOHATUA W
Npu3HakoB  310ynoTpebsieHns  Cy6bLEKTMBHbIM ~ MpPaBOM B YrO/0BHOM
CY[ONpoOu3BOACTBE, MNpPeAenoB [AOMYCTUMOro BMellaTe/NbCTBa CO  CTOPOHbI
rocyfapctea B NoBefileHMe 00BMHAEMOro, MMeloLee NPU3HAKK 3/10ynoTpe6eHns
CYOBEKTMBHLIM NpPaBoOM, W B (hOPMY/IMPOBAHUN COBOKYMHOCTU MpPeasioXKeHUN,
HanpaB/ieHHbIX  Ha  MpefynpexieHne W MpecevyeHme  3/10ynoTpedneHns
CYObEKTUBHLIMW MpaBaMn CO CTOPOHbI OOBMHAEMOro B XO4e NpeABapuUTeNbHOro
paccnefoBaHus.

Cyas no aBTopedpepaTy, nocTaB/ieHHas aBTOPOM LUefb paspaboTartb
KOMM/IEKC TEOPEeTUYECKMUX MOJMOXKEHWNI, HanpaBfeHHbIX Ha onpedeneHne NOHATUA
M NPU3HAKOB  3/10ynoTpebneHns CyObeKTMBHbIM  MPaBOM B YIO/IOBHOM
CY[ONpPOM3BOACTBE, MNpPeAenoB [AONYCTMMOro BMellaTeNbCTBa CO  CTOPOHbI
rocygapctea B nosefieHWe 0OBUHAEMOro, MMeloLee NPU3HAKKN 3/10yNOTPe61eHNs
CyObeKTUBHbIM MNpaBoM, W copmynnpoBaTb COBOKYMHOCTb MNPeAsioXeHUMN,
HanpaBNeHHbIX Ha  MNpeAynpeXxaeHne U NPeceyeHne  310ynoTpebneHus
CYObEKTUBHLIMW MpaBaMn CO CTOPOHbI OOGBMHAEMOro B X04e MpefBapuUTeNbHOro
paccnefoBaHus, 6blna 4OCTUTHYTA.

CTpyKTypa [AMCCEpPTaLMOHHOIOo WUCCNef0BaHNA COOTBETCTBYET Hay4YHOMY
3ambicny O.B. XKeneBoil 1 No3BONSET PacKpbITb 0603HaYEeHHYHO Temy. [locTatoyHa
TeopeTUYecKas U npaBoBas OCHOBA, a TakKXe amnupuyeckas 6asa nccnefoBaHus.

ABTOpPOM O6blN1 BbIpaboTaH KOMNAEKC NPEeASIOXKEHNI, a TaKXKe MPakKTUYeCcKnx
peKoMeHfAaumni, KOTopble MOryT OblTb WCMNOMNb30BaHbl MPU  OCYLLECTB/IEHNN
3aKOHOAATe/IbHOW U NPaBoONPUMEHUTENIbHON AeATeNIbHOCTH:

- 00 9arTanax CTaHOB/IEHUSA, Pa3BUTUA KaTeropum «3noynotpebneHue
CYOBLEKTMBHLIM  MPaBOM», T[EHE3MCe ee OTpPaXeHMs B MaTepuanbHOM W
npoueccyanbHOM 3akoHoAaTenbCcTBe [peBHero Puma, 3apy6exHblX cTpaH W
Poccumn fopeBONIOLMOHHOIO U COBETCKOIO NepuoAoB;

- 0 npu3Hakax 3noynotpebneHnss CyObeKTUBHbIM MpPaBOM B Yro/0BHOM
CyA0npoun3BO/CTBE;

- 0 cnocobax NpeooneHns 310ynoTped1eHns cyobEKTUBHbLIM MPaBoM;

- 0 BUAax 3noynotpebsieHNs 06BMHAEMbIM CYyObLEKTMBHbLIMY NpaBammn B Xone
npeABapuTe/IbHOrO paccnefoBaHus;

- 0 Heob6XxoAMMOCTM npedynpexaeHus n npecevyeHUs 310ynoTpebreHns
00BMHAEMbIM  CYObEKTMBHbIMW  MpaBamuM B X04e  MpefABapuUTEeNbHOro
paccnefoBaHus.

3acny>xmBaet 6e3yC/I0OBHON MNOALEPXKM MO3ULMA O TOM, YTO MEXAHM3M
orpaHuYeHnsi cyObeKTUBHbLIX NpaB 06BMHAEMOro [JO/KEH BKKOYaTb: HOPMATMBHO
3aKpensieHHbIn  NOpPsAAOK  OrpaHMYeHWs  npae, NpPeAcTaBAAKOWMX  COOOM
COBOKYMHOCTb [eNCTBUIA N pelleHUin KOHKPETHbIX rocyAapCTBEHHbLIX OpraHoB U
JO/MKHOCTHLIX NnL,; 06bEM W MPOAO/IKUTENbHOCTL [AEACTBUA  OrpaHUYeHUs
OnpeaeneHHoOro CyobLeKTMBHOrO npaBa; 3MPEKTUBHbLIA BEAOMCTBEHHbIN W©



CYLebHbIl KOHTPO/Ib 3@ HEO0O6XOAMMOCTbIO MPUMEHEHUA U MPOLAO/KEHUS
orpaHuyeHuns cyobeKTMBHOIO npasa.

O60CHOBaHbIM SABNAETCA YTBEPXAEHWe aBTopa O TOM, YTO OCHOBHbIM
cnocobom npefynpexaeHns 310ynotpebneHns 06BUHAEMbIM CYObEKTUBHbIMM
npaBaMu  ABNAETCA  BHECEHWE W3MEHEHW B  YronoBHO-MpoLeccyasbHoe
3aKOHOaTe/IbCTBO: YCTPaHeHWe NPOTUBOPEeYniA, BOCNONHEHME NPO6ENOB.

ABTOp nNpasu/ibHO FOBOPUT O HEAOMYCTMMOCTU YCTAHOBNEHUA 3anpeTta Ha
fady JNIOXKHbIX MOoKa3aHnin. CBOeBpPEMEHHbIM SBNAETCA MPefNoXeHWe aBTopa
npegycMoTpeTb B YK P® cocTtaB npectynsieHua - oroBop 3aBefOMO HEeBUHOBHOIO
nmua.

OpHoBpemMeHHO, B aBTopedepate gucceptaumn O.B. XKeneBor copepxkatcs
NONO>KEHNS, UMEKLLMe ANCKYCCUOHHbLIN XapakTep.

1 Ha c. 9-10 aBTOpe(eparta aBTOp YTBEPXKAAET, YTO 3/10ynoTpedbneHme
CYOBbEKTUBHbIM npasoMm B Yro/oOBHOM  CYAONpPOM3BOACTBE  ABNAETCH
CaMOCTOATe/IbHbIM ~ BMAOM  MpPaBOBOr0 MOBEAEHMA  Yy4yacTHMKa Yro/0BHO-
npoueccyanbHOro OTHOLLEHMA, He OTHOCAWMMCA HW K MPOTUBOMPABHOMY, HU K
NpaBOMEpPHOMY MOBefeHU0. BmecTe ¢ TeM OTAeNbHble pPacCy>XAeHWs aBTopa Ha
CTpaHMuax asTope@epara CBUAETENLCTBYHOT B MOMAb3Yy MNPOTUBOMPABHOIO
xapaktepa  3/10ynotpebsieHns  CyObeKTMBHbIM  MpaBOM B YrO/I0BHOM
cyponpoussoacTtee. Tak, B ChOPMY/NIMPOBAHHOM OMpejeneHun 310ynotTpebneHuns
CyObeKTUBHLIM MpaBoOM B YronosHoMm cyponpoussogctee (c. 9-10), a Takxke B
npusefeHHon Ha c¢. 10 aBTopedpepara cuctemaTu3aumyM MNPU3HAKOB YKa3aHHOIo
ABNEHNA 3n0ynotpebuTensHoOMy NnoBeLEeHUNIO yyacTHMKA  YroJIOBHOrO
CYLONpOn3BOACTBA MNPOTMBOMOCTAB/IEH MPaBOMEPHBIA CNOCO6 OCYLLECTB/IEHUA
npaea. V13 aToro MOXHO cfefnatb BbIBOA, YTO 3/10ynoTpedbuTenbHOe MNoBefeHue
yyacTH/MKa Yron0BHOro CyAOMpPOu3BOACTBA - 3TO HemnpaBOMEpPHOE MNOBefeHMe.
Kpome TOro, aBTop Nno OTHOLIEHUIO K 3/10yNOTPebneHNt0 Cy6BbeKTUBHbBIM MPaBoM B
Yro/IOBHOM CyJONPOU3BOACTBE OMEpupyeT KaTeropusamu, KoOTopble 0ObIYHO
CONPOBOXAAKT NpaBoHapyLUeHue: npeaynpexneHne v npeceyeHune (c. 22-24).
HakoHel, o6pawascb K pUMCKOMY cynebHOMY npoueccy, aHaam3 KOToporo
npuBoguTca  And  060CHOBaHMA  aBTOPCKOM no3vuMM  OTHOCUTESIbHO
3noynotpebneHnss CyO6bLEKTUBHBLIM MpPaBOM B YrO/N0BHOM Cy[0NPON3BO/ACTBE,
couckarteflb NOAYEpPKMBAET, UYTO 3/I0HAMEPEHHOE HapyLUeHWe YyXXUX Npas Mnoj
BMAOM WCMOMb30BaHUA CBOEro npaesa MO PUMCKOMY TMpaBy CUMTaNoChb
MPOTUBOMpPaBHbIM  fAeicTBuem  (6e34elCTBMEM),  BNEKYWMM  NPUMEHeHUe
npesynpeauTenbHbliX (Mpucara) U KapatesbHbIX (WTpabl B pas/iMyHbIX (POpMax)
mep (c. 14-15).

2. Monaraem, 4YTO pewaTb Ha 3aKOHOAATE/IbHOM YPOBHE Mpo6/ieMbl
3noynotpebneHns Cy6beKTUBHBLIM NPaBOM B YrONI0BHOM CYA0MNpPOu3BOACTBE byaeT
CNOXXHO, HOPMATUBHO He KOHKPEeTU3Mpya YKa3aHHoe dABneHne. OfHaKo Wu
HOPMaTMBHasA KOHKpEeTM3auMa KaTeropum «310ynoTpebneHve CyObeEKTUBHbIM
NnpaBoOM B Yro/iIOBHOM CYAONPOM3BOACTBE» BeCbMa 3aTpPyAHMUTeNbHA, TaK Kak
O4YeBUAEH ee OLEHOYHbIN XapakTep. Hefapom, Kak BEPHO OTMeuyaeT COMCKaTe/ib,
KaTeropus «3foynotpebneHne cy6bLEKTUBHLIM MPaBOM» B OCHOBHOM He Haluna



OTpPaXeHWs B Yro/lI0BHO-NpPOLLECCYaslbHOM 3aKOHOZaTe/IbCTBE 3apy6exXHbIX CTPaH.
(C. 16).

BbicKka3zaHHble 3aMeYaHns UMEKOT YaCTHbIN XapakTep 1 He BNUAKOT Ha obLee
NONOXNTENbHOE BMevyaTt/ieHne OT AucCepTalMOHHOro  WUCCNefoBaHUS Onbru
BUKTOpOBHbI ~ )KeneBoil, KOTOPOE WMEEeT BbICOKYHD  TEOPeTUYeCKyr U
NPaKTU4YecKyto 3Ha4YMMOoCTb, npeacTaBnseT coboi OopuUruHanbHoe
CaMOCTOATe/NIbHOe TBOPYECKOe NccnefoBaHme.

BoiBog: Aucceptaums Onbru BukTOpoBHbLI XKenesoh «3n10ynoTpebneHme
00BMHSAEMbIM  CYObEKTWBHbIMKW  NpaBaMu B  XO4e  MpeABapUTeNbHOro
paccnefoBaHuA: NOHATWE, BUAbl W MNYyTWU €ro nNpeofosieHna»», 0TBeyaeT
npegbasndemblM n.n. 9-14 «[lonoXeHUa o0 MopAagKe MNPUCYXKAEHUA Y4eHbIX
CTeneHeW», yTBepXAeHHOro [loctaHoBneHnem [paBuTenbcTBa  Poccuitckoi
depepaunn ot 24 ceHTAbpa 2013 r. No 842, a ee aBTop -Onbra BuKTOpOBHA
XKenesa - 3acnyXuBaeT NPUCYXXLEHUA YUYEHOWN CTeneHN KaHAugaTa topuanyeckmx
Hayk no cneymansHocty 12.00.09 - yronoBHbI npovecc.

Mpodeccop Kadenpbl YrosioBHOro npotecca
BopoHexckoro nHctutyta MB/, Poccuu
NOKTOP Hopuanvecknx Hayk, npogeccop "M p n Ha AnekcaHapoBHa HacoHoBa
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HacoHoBa VipvHa AnekcaHApoBHa, LOKTOP HOPULAMYECKUX HayK MO CneLnanbHOCTH
12.00.09 - yronoBHbIN npouecc, npodeccop, npodeccop Kadeapbl YronoBHOro
npouecca PrKOY BO «BopoHexckuid MHCTUTYT MBI Poccum», NOYTOBLIN
agpec: 394065. r. BopoHex, MpocnekT MatpuoTos, 4.53, pab. Ten.: 8(473)200-53-
42, e-mail: nasonova-amelina@ mail.ru.

https://vimvd.ru, e-mail: vmin@ mvd.ru
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