B auncceptaymoHHbIv coBeT [ 212.267.02, co3gaHHbIN Ha 6ase (hefepasibHOro
rocyJapCTBEHHOro aBTOHOMHOI0 06pa30BaTe/IbHOM0 YUPEeXJeHWs BbICLLEro 06pa3oBaHms
«HaumoHanbHbI nccnegoBaTenbCkuii TOMCKUIA TOCY4apCTBEHHbIA YHUBEPCUTET»

OT3bIB
Ha aBTopedepaT guccepTauun MoHYapoBoi Banepun AHApeeBHbI «3alymTa npaB v 0XpaHseMbIX
3aKOHOM MHTEpPecoB YY4aCTHUKOB HEAEeNCTBUTENbHONM CAENKN NO FpaXKAaHCKOMY npaBy
Poccuitickoi ®efepauunns, NpefCTaB/eHHYH Ha COMCKaHWe YYEHOIN CTeneHn KaHanaara
opuanYecKnx Hayk no cneymansHoct 12.00.03 - MpaxkgaHcKoe npaBo; NpeanpuHUMATEbCKOE
npaBo; CEMENHOe NpaBo; MeXAyHapoAHOe YacTHOe NpaBo

HopMbl 0 HefencTBUTE/IbHLIX CAeNKax SBASKOTCA MPaBOBbIMW  MpeAnucaHusmMu,
OMpefiefIeHHOCTb U HeABYCMbICNIEHHOCTb KOTOPbIX MMeeT 6a30BOe 3HayeHue [13 BCEro
OTEYECTBEHHOr0 rpaXKAaHCKOro mnpaBonopagka. B 3Toil CBA3M KOMMMEKCHble WCCefoBaHus
[AHHbIX HOPM, OCYLLECTB/IEHHbIE C YYETOM PeOpMUPOBAHMUSA POCCUMINCKOr0 3aKOHOLATe/bCTBa
2013 n 2015 rogos 1 cogeprkaline KOHKPeTHbIe MPea1oXKeHUs No UX afeKBaTHOMY TO/IKOBaHUIO
N NPUMEHEHNIO, ABNAKOTCA BECbMa aKTya/lbHbIMU.

MonoxeHunss 82 rn.9 MK Pd 0 HegeliCTBMTENbHOCTU CAENOK, XapaKTepusyscb Kak
npaBoBble nNpeanucaHUs O06LLE0TPAc/IeBON HANpPaB/IEHHOCTW, 3HA4YMMbl AN BCeX Cdep
Perynumpyembix rpaKgaHCcKum npaBoM 06LLECTBEHHbIX OTHOLLEHWUI, U B YACTHOCTM, (PUHAHCOBBIX
(6aHKOBCKMX, CTPaxoBblX, 3aeMHO-KPeAUTHbIX). B 3T 00LlecTBeHHblE OTHOLLEHMS BOBJIEYEHO
3HaunUTe/IbHOE  KO/MYECTBO  YYaCTHMKOB  OOLLECTBEHHbIX OTHOLUEHWIA:  (U3NYECKUX WU
IOPUANYECKMX UL, NYBINYHO-NPaBOBLIX 06pa3oBaHuiA, 3MEKTUBHAS 3aliuTa KOTOPbIX UMeeT
Ba)KHOE 3HayeHMe Ans obecrneyeHns 3aKOHHOCTM B YKasaHHbIX cthepax perynupoBaHus. B aTol
CBA3M guccepTaunoHHas paboTta B.A. 0OHYapoBOiA, NOCBALEHHAs 0COGEHHOCTAM 3aluThbl Npas
M OXpaHsiemMblX 3aKOHOM WHTEPecOB Y4YaCTHWKOB HeLeNCTBUTENIbHOW CAENKW, BbICTynaeTt
BOCTPeO0BaHHbIM  MOHOTpaUUecKMM UCCNefoBaHNMEM KaK C MpPaKTUYecKux, Tak U C
TEOPETUYECKUX MO3ULMIA.

HepelicTBUTeNbHbIE  CAENMKM  TPagULMOHHO MNPUBNEKaM BHUMAaHWE OTeYeCTBEHHbIX
yuyeHblX. ®PYHOAMEHTOM OTEYEeCTBEHHOM [AOKTPUHbI HEAeWCTBUTENbHbIX CAENOK SABASHOTCA
paboThbl BbILAKOLWMNXCA YUYeHbIX-NPaBoBeLOB [0PeBO/OLMOHHOIO, COBETCKOrO M COBPEMEHHOIO
nepuvofoB. B psigy 3amMeTHbIX Hay4HbIX WCCNEL0BaHMI 3aMETHO BbIAENAOTCA KaHAMAATCKas K
JOKTOpcKasa auccepTtaumm O.0. Ty3oBa, ero MoHorpaguu no npo6nemam HefelCTBUTENILHOCTM
cfenok. Bmecte ¢ Tem, cneflyet OTMETUTb, YTO, HECMOTPS Ha rNy60KMe UCCnefoBaHUs, HayuHble
nccnefoBaHUA MO Pas3/IMYHbIM - acnekTam HefelCTBUTENbHOCTU CAENOK HeOoOXO4UMbI, 4TO
06YyCNOBMEHO Pa3/IMYHbIMN  O6CTOSTENILCTBAMMW:  KPUTUYECKOW OLEHKOM W NepeoLeHKOw
YCTOSABLUUXCS MOSIOXEHUA LOKTPUHbI, U3MEHEHWEM 3aKOHOLATeNbCTBa M CyLeOHON NpakTUKW,
NMepeoLeHKOW HEKOTOPbIX HPULANYECKUX KOHCTPYKUWA W NOCTYNaTOB, HanuuvMe YLa4yHOro
NMpaBoOBOr0 perynupoBaHus B MepefoBblX €BPOMENCKMX CTpaHax, U 4YTO OCOBEHHO BaXHO, B
NOTPe6HOCTN 3KOHOMUYECKUX OTHOLUEHWI B M3MEHEHUAX W nepeMeHax. ToOH4YapoBoil B.A. He
OTBepraeTcs, a HanpoTuB, MOAYEPKMBAETCA (PYHAAMeHTa/lbHOe 3HaYeHue A1 ee UCCnefoBaHus
TPYLOB OTEYECTBEHHbIX YYeHbIX-MpaBoBefoB. OJHOBPEMEHHO C 3TWM, KakK 3TO cnefyer u3
aBTopedepaTa 1 cTaTell, ony61MKoBaHHbIX [TOHYapoBoi B.A. B pekoMmeHayemMbix BAK HayuHbIX
N3gaHnAX, B Heob6Xo4MMOM ANf AMccepTaunm 06beMe MCNOMb30BaHbl OPUTMHANbHbIE TPYAb
3apybeXKHbIX aBTOPOB, U1, NMpexje BCero, paboTbl N0 3KOHOMMKE MpaBa pPasINyHbIX 3apyOeXHbIX
WKON. HecoMHeHHO, TakOM MOAXO4 B WCCNefOBaHUM  POCCUMIACKOTO  [eNCTBYHOLLErO



3aKOHOaTeNbCTBA 0OBLEKTUBHO M 6€3 NMpeyBeIMyYeHns NpeAcTaBnseT Hay4YHbl MHTEpeC, MHTepec
[N 3aKoHoZaTens n cybbLeKToB NpaBonpuUMEHEHNS.

VIMEHHO 3TW NpuUYMHbI, Kak 3TO cnegyeT W3 aBTopedeparta, M 06YycnoBMAM Bbl6OP
nccnesyeMoii npaBoBOM Npo6nembl - 3alWUTbl NPaB U OXPaHSEMbIX 3aKOHOM WHTEpPEecoB
YYaCTHUKOB HeLeNCTBUTENIbHON chenkn. [Jaxe u3 (HOPMYIMPOBKM TeMbl CleayeT OTBeT O
nosuuumn oH4yapoBoil B.A. Ha uUMmeroLLytOCcs B NUTepaType, - aBTop NpU3HaeT U 060CHOBAHHO
OTCTavBaeT CBOE MHEHWe O TOM, YTO B paMKax NpaBOOTHOLUEHUS MO 3aluTe npas y4YaCTHUKOB
HeLleNCTBUTENIbHOW CAENKM peanusytoTcs pas3/iMyHble 3allWMTHble Crocobbl, HaynHasa oOT
pecTuTyuMM u 3aBeplias crnocobamu, ycTaHaBNMBaeMble CaMWMK Y4aCTHUKaMu Cy[ebHOro
PeLIeHns 0 NPU3HaHUN chenkun (LOroBopa) HeLenCcTBUTENIbHbIM.

Kak npefcrtaBnseTcs, LeHHOCTb AUCCEPTALMOHHOIO UCCNeA0BaHNA TakxXe npeacTaBnset
N «CBEXWI B3rnaa» Ha 60see 4yem LWeCTUNETHWUI Nepuog AencTBMA 06HOBNEHHOW rnasbl 9 MK
P® ©n nNATUNETHUIA CPOK [AEWCTBMA HEKOTOPbIX HOPM O HeAencTBUTENbHOCTM [OroBopa,
NMPUMEHEHUS CyfaMU HOBbIX HOPM O HeAeWCTBUTENbHOCTM CcAenok. B chneyunanbHbiX
IOPUANYECKMX U3[aHMAX ONYy6/IMKOBAHO HEMaNno cTaTeld, NOCBALWEHHbIX HOBennaMm rnasbl 9 MK
P®, pasgena 3 NK P®. OgHako gucceptaumsa MoHuyapoBol B.A. ABnseTcs OAHOW W3 MepBbIX,
eCc/ He CKasaTb - NepBoM, B NOCTPePOPMUPOBAHHbIN NEPUOS FPaX4aHCKOro 3aKOHOAaTe/IbCTBa
(2013-2015 rogbl). Cama nocTtaHOBKa BOMPOCOB, BK/IOYEHHbIX B M/1aH, aHa/n3 aHain3npyemMblx
npobnem, CBUAETENbCTBYHOT O CaMOCTOATENIbHOCTM W OPUTMHaNbHOCTM  MCCMef0BaHuS,
OPUTUHANBHOCTN TPAKTOBOK HEKOTOpbIX Hosenn rnasbl 9 TK P® un c1.431.1 TK PP (cm.,
Hanpumep, cTp.23,24 aBTopedhepata). CnefyeT cornacutbca ¢ OH4YapoBol B.A. B TOM, 4TO
pencTeytowas pegakums n.3 cr.431l.1 K P® copepXuT Hemano BOMPOCOB, HO MeEHbLLE
MO3UTUBHBLIX OTBETOB Ha HMWX, MNOPOXAAeMbIX AaHHOW HOBeNnoi. Tak, [aHHas HOBenna,
TpakTyemas B MTepaType Kak BO3MOXHOCTb peanunsauum npuHumna cBobofbl B NOCTCYeOHbIN
nepuos OTHOLUEHWA MeXAy CyObeKTamy paspelleHHOro crnopa, He OrnpefensieT rpaHuLbl
BO3MOXHOI0 COrnaweHns 0 nopsgke UCNOMHEHUs cyfebHoro pelleHus. Mo Hallemy MHeHUH,
Henb3s [0ONycKaTtb W3MEHEHME WM HEUCMNOJSIHEHME peLleHus cyda B 4YacTh pecTUTyLuu B
cornalieHnn o nopsLKe UCNOMHEHNA peLLeHnsa cyaa. B npoTMBHOM Cnyyae pelleHue CTaHOBUTCA
He 06A3aTefIbHbIM AN UCNONHEHWUA, YTO NPOTMBOPEUYUT MpoLeccyanbHOMY 3akoHy (cT. 13 ITIK
P®, B N.2 KOTOPOW YCTaHOB/IEHO, YTO BCTYNUBLLME B 32aKOHHYIO CUY Cyfie6Hble NOCTaHOB/EHNUS,

. ABNAOTCA 00s3aTe/IbHbIMU 18 BCeX 0€3 WCKNHYEHUS OpPraHoB rOCYAapCTBEHHONM BnacTw,
OpraHoB MeCTHOr0 CamoynpaB/ieHUs,, OO6LLEeCTBEHHbIX 00beAWHEeHUN, LOMKHOCTHbLIX fnL,
rpaxgaH, opraHusauunii v nogaexar HEYKOCHUTENbHOMY WCMOSIHEHUIO Ha BCE TeppuTOopum
Poccuiickoin  ®epepaunn). HewncnonHeHne cyaebHOr0 MNOCTAHOBMEHMS, a pPaBHO MHOE
NPosiIBNIEHNE HEYBaKEHWs K Cydy BfeyeT 3a COOOW OTBETCTBEHHOCTb, MNPeAyCMOTPEHHYHO
(hepepanbHbIM 3aKkOHOM (N.3). AHanoruyHble npasuna 06 0643aTeNlbHOCTU CyLebHbIX aKToB,
NOCTaHOBAEMbIX apOUTPaXXHLIMWU CyAaMu, U NOCNELCTBUA UX HEUCMOMHEHUS YCTaHaBINBAOTCH
B CT.16 ATIK P®.

B uenom paboTa OT/MYaeTCs CTPOMHOCTBIO, JIOTUYHOCTBIO U FNYBUHON W3N0XEHUS U
nccnefoBaHNsA, HENpPOTMBOPEUYMBOCTbIO. K [OCTOMHCTBAM ChneflyeT OTHeCcTM U obpalieHue
aBTOpa K WHOCTPaHHOW NpaBOBOM NUTepaType MpU M3YYeHWW U OCBELLEHWUN IKOHOMUYECKUX
MPUYMH HeLeNCTBUTENbHOCTU CLENOK.

B TO e Bpemsi HeKOTOpble BbIBOAbI, CAenaHHble B.A. [OHYapoBOW, HyXAakTCA B
ornpefeneHHbIX NOACHEHUAX U HOCAT AUCKYCCUOHHbIN XapaKkTep.

Bo-nepsbix, Kak cnefyeT U3 TeKCTa MpeLCTaBNeHHOro aBTopedepara, aBTop obpalLaercs
K KaTeropum TpeTbUX /UL, KaK Y4yaCTHUKOB HeaencTBuTenbHon caenkm (c.10, 17, 19



aBTopedpepara). OuyeBMAHO, 4TO, MO MHEHUIO AWUCCEpPTaHTa, B paccMaTpvMBaeMOM Ciydvae -
NMPUMEHUTENIbHO K HeAeWCTBUTENbHOW CAe/Ke - peyb MAET O TPeTbMX NMUax Kak y4yacTHMKaXx
rpaXk4aHCKO-MpPaBoBOro MaTepuvanbHOro OTHOLWeHWsA. BO3HMKaeT BOMPOC: KakK YyKas3aHHble U
nccrnefyemble aBTOpPOM Jfiklla COOTHOCATCA C TPETbMMU fULaMU, ABNAKOWMMUCA YYaCTHUKaMU
rpaxgaHckoro (cT.ct. 42, 43 I'TIK P®) n apbutpaxHoro (ct. ct. 50, 51 AMNK P®) npouecca?

Bo-BTOpbIX, MO MHEHWO aBToOpa, «Haubonee 3PGeKTUBHOE o0becreyveHne KX
(0693aTeNbCTB U3 HeAeNCcTBUTENbHOW caenkn - [1.M.) McnonHeHus AocTUraeTcs... 3a CYeT
CnocoboB o0b6ecneyeHNs WUCMOIHEHUA 0043aTeNbCTB», WUMEKOWMX YacTHOMPAaBOBYK, a He
ny6nnyHo-npaBoByto npupody (c.24 aBTopedhepata). [aHHbIi BbIBOA BbI3bIBAET WHTEPEC,
04HaKo, B TO XK€ BpeMs HYXXJaeTCs B AONONHUTE/IbHON aprymeHTauum.

YKa3aHHble 3amMeyaHWs He BAUAKOT Ha MOJMIOXKUTE/IbHYI0 OUEHKY [AWCCepTaLyMOHHOro
nccnefosaHus B.A. ToHuapoBoi. [uccepTaluMoOHHOe unccnefoBaHus Banepum AHApeeBHbI
TOHYapOoBOI «3alinTa NpaB ¥ OXpPaHAeMbIX 3aKOHOM MHTEPECOB Y4YaCTHUKOB HeLeiCTBUTENIbHOM
COeNKN Mo rpaxpaHckoMy npasy Poccuiickoin ®egepauumn» oTBevaeT TpeboBaHusM pasgena |l
«[MONOXeHN 0 MPUCYXXAEHUA Y4YeHbIX CTENeHel», YTBEPXAEHHOro [locTaHOB/EHUEM
npasutensctea P® ot 24.09.2013 Ne842 (B pen. lMocTtaHoBneHus [paButensctea PP ot
01.10.2018 Nel1168), wu HayuHoW cneumanbHocT 12.00.03 - [paxgaHCKoe MpaBo;
npeanpUHMMaTeNIbCKOe NpPaBo; CeMeliHoe MpaBo; MeXAyHapOoAHOe YacTHOe NpaBo, a ero aBTop
3acnyXuBaet MPUCYXAEHUA WCKOMOM YYEeHOW cTeneHW KaHAupata HOPUAMYECKUX HayK no
cneumanbHocT 12.00.03 - [paxpgaHCKoe MpaBoO; MNpeAnpuHMMaTENbCKOe MpaBoO; CeMeliHoe
npaBso; MeXAyHapoLHOe YaCTHOe Npaso.
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