B gnccepTaumnoHHbIn coBeT [] 212.267.02,
CO3AaHHbIN Ha b6ase hefepanbHOro
rocyfapCTBEHHOro aBTOHOMHOI0 06pa3oBaTeNbHOro
yupexaeHus BbiCLLIEro o6pasoBaHus
«HaumnoHanbHbI nccnefoBaTebCKui

TOMCKUI rocyfapCTBEHHbIA YHUBEPCUTET»

OT3bIB
Ha aBTopedepaT gucceptaumm NoHYapoBoin Banepmuun AHApeeBHbI
«3alnTa npas 1 oXxpaHsaemblX 3aKOHOM MHTEPECOB y4aCTHUKOB HeleWCTBUTeNbHOW CAENKN NO
rpa>kgaHckomy npasy Poccuiickoit ®egepaunmn», NnpefcTaBNeHHY Ha COMCKaHME YUYeHO
CTerneHM KaHampaaTa ropuanyeckmnx Hayk no cneymanbHoctn 12.00.03 - MpakgaHCKoe npaso;

npeanpuHMMaTeNbCKOE NpaBo; CeMeiHoe NpaBo; MeXAyHapoAHOe YacTHOe MpaBo

[OuccepTauuns B.A. TOHYapoBOW ABNSETCA MO CYLLECTBY NepBol paboToil, NOCBALLEHHON
KOMM/IEKCHOMY WCC/iejOBaHUIO BOMPOCOB MPaBOBOr0 PerynpoBaHUsA HeLelCTBUTENIbHOCTU
CAeNoK, HamumcaHHOW no mToram pedopMbl FpaXkaaHCKOro 3akoHogatennctBa 2013 m 2015
rogoB. C MOMEHTa BBeAeHWS B [eACTBME 3aKOHOAaTenbHbIX HoBenn 82 rnaebl 9 K PO
OTEYECTBEHHble HOPUCTbl aHanM3npPoBaNu /NULb HEKOTOpPble U3 HUX, BHe WX CBA3N U
B3aVMOZeNCTBMM C APYTMMU MPABOBbIMY MONOXKEHUAMM, KacatoLWMMNCA 3anTbl rpaxnaHCKux
npas.

OTAnYnTeNbHOM 0CO6EHHOCTLIO paboTbl B.A. TOHYapPOBO ABNAETCA CUCTEMHbIA MOAX0A
K WU3MEeHEeHUSM WHCTUTYTa HeAelCcTBUTENIbHOCTWM CAeNoK, 4To, O6eccrnopHo, npegonpenenser
aKTyanbHOCTb Aucceprtauun. [ns AOCTWKEHWUA MOCTaB/eHHON uenn paboTbl - pa3paboTku
TEOPETUYECKNX MONOXEHUM O 3aluTe npaB W OXpaHsaembliX 3aKOHOM WHTEPecOoB Y4aCTHUKOB
HefenCTBUTENbLHON CAeNKn B rpaxgaHckom npase Poccuiickoii degepaunn (c. 7 aBTopedepaTa)
aBTopoM 6blfa  BblbpaHa yjauyHas W IOrMYHAs  CTPYKTypa W3NOXEHUs Matepuana W
nccneposaHuna. Tak, B nepso]'! rnase gucceprauun aBTOPOM [0Ka3blBaeTCH, YTO MOSABNEHNE HOPM
O HeAencTBMTENbHOCTU CAEeNOK BO MHOrOM npeornpejeneHo [LelcTBMEM 3KOHOMMUYECKUX
3aKOHOB. [na  wx  u3yyeHuda wn  QopmynupoBaHma  B.A.  [OoH4YapoBa  UCMONb3yeT
«MeTOA0/I0rMYECKUIA N MHOPMALMOHHBIA NOTEHUMaN MeXAUCLMUNANHAPHOW Hay4YHON 06nactu
3HaHWI - 3KOHOMMKM npaBa» (Cc. 14 aBTopedeparta). [lMpefcTaBnseTcsd, 4YTO WCNONb30BaHMe
OOCTMXKEHUI 4YMKArcKoW, aBCTPUNCKOW W MHCTUTYUMOHANbHON 3KOHOMUYECKUX LWKON AnA
TOJIKOBaHWA NPaBOBbIX HOPM MpeAcTaBNseT co60i COBepLUEHHO HOBBIN B3rNA4 Ha uUccregoBaHue

NPaBOBbIX SABMEHWIA, W B YaCTHOCTW, HeAEeNCTBUTENbHOCTM cAenok. SKOHOMWUKO-MPaBOBOM



NoAX0[ Kak MeToj topuanyYecKnx ucciefoBaHuii B HacTOALLEe BPEMSA CTAaHOBUTCA MOMYNApHbIML
a NoTOMy ero ncnonb3oBaHme B.A. [OH4YapOBOI B 3TOM acrneKTe CTOMUT TONbKO MOAAEPXaTb.

BbisbiBaeT opobpeHuve obpalieHMe aBTopa paboTbl K UCCNeA0BaHUIO  MOHATUSA
«HapyLLeHne npaB 1 OXpaHseMblX 3aKOHOM WHTEPECOB YYAaCTHUKOB HefeWCTBUTENIbHON CLENKU»
(MonoxeHune na 3awnty Nel) yepe3 MCMNoONb30BaHUE TePMUHA «MNpaBOBasf HeonpeneseHHOCTb».
Kak ykasbiBaeTcsi B.A. [OHYapoBOi, WMMEHHO Takas HeonpeaeneHHOCTb B OCYLLECTB/IEHUN
rpaXkgaHCKMX npas U peann3aumm 3aKOHHbIX MHTEPECOB 3aTparvBaeT He TOMIbKO CTOPOH CAENKM,
HO M - B TOW WAN WHON CTEMNEHW - WHbIX U TPeTbUX K, 4YTO SABAAETCHA OCHOBAHMWEM
BO3HMKHOBEHMA Yy HUX MpaBa Ha 3awunTy (MonoxeHne Ha 3awmnty Ne2).

WNHTepecHa n npegnaraemas aBTOPOM MOZESIb OXPaHUTENbHOrO0 MNPaBOOTHOLIEHMA MO
3alWmTe rpaXaaHCKUX npaB M OXpaHAemMblX 3aKOHOM MHTEPECOB YYaCTHUKOB HeLeCTBUTENbHOM
caenkn (c.9, 16-18). Mo mHeHuto B.A. [OHYapoBOW, 3acnyXuBawoLWEMY MOAAEPXKN, JaHHOe
NPaBoOOTHOLLEHWE SBNAETCA (POPMONM 3aliWTbl TakKUX YYaCTHUKOB MOCPeACTBOM MaKCMMasbHO
MOMIHOro Habopa Crnocob0B 3awWuUTbl: MPU3HAHUA CAENKW HeLelCTBUTENbHOM, KOHBanugauuu
HUYTOXHOW  CAeNKW,  BO3MeleHUss  YObITKOB,  MPUMEHEHUS  «WUHbIX  MOC/EACTBUIA
HegencTBuTensHocTM forosopa» (N. 3 cr. 431.1 K P®) (c. 16 asTopeteparta). [LaHHoe
NPaBOOTHOLLEHNE NPXU 3TOM, € no3vuum B.A. TOHYapoBOW, MOXET ObiThb peann3oBaHO B ABYX
thopmax: 3aKOHHOW M AOroBOPHOW. pu KX nccnegoBaHWM aBTOpP 060CHOBAHHO obpallaeTcs K
MONIOXKEHUSAIM  FPaXX4aHCKOro  npoueccyanbHOro ¥ apbuTpaHOro  npoueccyanbHOro
3aKoHOfaTe/IbCTBa.

Ob6pawaer Ha cebda BHMMaHMe W npeasaraemas aBTOPOM  Pa3HOCTOPOHHASA
Knaccuukauma cnocoboB 3aWuTbl NpaB U OXPaHAEeMbIX 3aKOHOM WHTEpPEeCcOB YYaCTHUKOB
HeaelCTBUTENbHOW CAENKN B 3aBUCMMOCTU OT BbIMOMHAEMbIX AaHHbIMW CMOCO6aMU (DYHKLUWNA,
chepbl UX AeNCTBUA, UX XapakTepa, a Takxe cgepbl LeATe/IbHOCTU CTOPOH HeAenCcTBUTE/IbHOWN
coenkn  (MonoxeHne na 3awmty Ne6). ABTOP He OrpaHM4YMBAaeTCA  WCC/Ief0BaHMEM
NCKMIOYNTENbHO PECTUTYLMM Kak crnocoba 3awuTbl NpaB CTOPOH HeAeNCTBUTENbHOM CAENKu,
NnpvB/eKarLlero OCHOBHOE BHMMaHMEe OTe4yeCTBEHHbIX Y4eHbIX. B pamkax npepnaraemoin B
paboTe KnaccupuKaumum n cMcTembl CNocoboB 3alMThl NpaB Y 3aKOHHbIX MHTEPECOB Y4aCTHUKOB
HefelcTBUTeNbHON cfenkn B.A. loH4YapoBa paccmatpuBaeT M Takue CNoco6bl 3aLUThl Kak
cnocobbl obecrnevyeHUs U Mepbl OTBETCTBEHHOCTW, NpefycCMOTpeHHble 1. 25 n 60 K PO
(MonoxeHne Ha 3awmnTy Ned, c. 21-22, 24 aBTopetepaTa).

WHTepecHbIM, XOTA W He 6eccnopHbIM C MNO3MUMKM MNpUHUMNia cBoboAbl foroesopa W
OHEMO3MTUBHOCTU B FpaXk4aHCKOM Mpase, BbIrNaauT 1(cnoxeHne Ha 3awuTty Ne3 0 TOM. 4TO Mpw
HaiMumMm  NPOW3BELEHHOr0 N0  HEeAeWCTBUTE/NIbHOW  CLeNKe  WUCMONIHEHUA  pecTUTyLums

NPUMEHAETCA B 0653aTe/IbHOM nopsanke, He3aBMCMMO OT 3aKPeENJIEHHOINo 3aKOHOM rMpaBa CTOPOH



OCMOpPMMOr0  A0roBopa, WCMOJIHEHWE  KOTOPOro  CBA3aHO C  OCYLLEeCTB/IEHWEM UMWY
npeanpuHUMATENbCKOW [eATensHOCTH, npegycMmarpusatb «UHblE nocneAcTBus
HegencTBuTensHocTn porosopa» (M. 3 cT. 431.1 K P®). B 060CHOBaHMEe AaHHOW MNO3NLUK
aBToOp MNPMBOAUT psAj apryMeHTOB, Kacalwwmxcsd ny6nn4yHO-NpaBoBOiA  HanpaB/ieHHOCTM
PECTUTYUMN W HeonpedeneHHOCTM B MPUHALNEXHOCTU MMyLlecTBa, MepefaHHOro no
HeaelcTBUTENbHON caenke (c. 21-22).

MpeacTaBnfercsd, CHOPMYNMPOBaHHbIE aBTOPOM BbIBOAbl TEOPETUYECKWU 3HAYUMbI:
BHOCAT ONpefefieHHbI BKMaj B TEOPUKD TFpaXKAaHCKOro npasa (YYeHWe O HeAelCTBUTENbHbIX
cAefkax, O 3aluTe rpaxAaHCKMX MpaB U OXpaHAEMblX 3aKOHOM WHTepecoB). [pakTu4yeckoe
3HayeHne MMEeNT BbIBOAbI W MOJIOXEHUS, COLEpXalnxca B WUCCNef0BaHMM MO PAAY YaCTHbIX
BOMPOCOB (YHWBEPCASIbHOCTM BO3MELLEHUA YObITKOB NpU  HeAeNCTBUTENIbHOCTU  CAENOK;
KnaccuuKayum UHbIX NUL, Kak YYaCTHUKOB HefleICTBUTENIbHON CLENKN).

BmecTe ¢ Tem, oueHuBas guccepTaLnMoOHHOe KCC/ief0BaHNe NMOMOXUTENIbHO, He06X0aUMOo
yKasaTb Ha HEKOTOpble CMOpPHble MOMEHTbI, Tpebyllne LOMONHUTENIbHOW aprymeHtauum u
NOSICHEHWIA.

1 B lMonoxeHnn Ha 3awuTty Ne5 aBTOp OTMeyYaeT, 4YTO  «WHble TMOCMeACTBUS,

YCTaHOB/NIEHHbIE  3aKOHOM»,  MpPUMEHsemMble NpPU  HeLeACTBUTENIbHOCTU  CHENKM,

COBEPLUEHHON C LeNblo, NPOTUBHON OCHOBaM MpaBoONopsALKa WM HPaBCTBEHHOCTM (CT.

169 'K P®), daBnsATCcA 00LENPaBOBOA KaTeropueid MO OTHOLWEHUHD K «APYyrum

NOCNeACTBMAM HapyLUeHUs, He CBSA3aHHbIM C HeAeNCTBUTENbHOCTbIO chaenkum» (cT. 168

K P®). «WMHble nocneacteusi, YCTAaHOBMEHHbIE 3aKOHOM» MpeAcTaBAAOT CO6ONA

NPeVMyLLeCTBEHHO Mepbl YrO/IOBHOW W aAMWUHUCTPATUBHON OTBETCTBEHHOCTU». W3

NPUBeLEHHON (HOPMY/IMPOBKN OYEBUAHO, UYTO MOHATUE «UHbIX NOCMEACTBUIA» MO CT. 169

MK P® wupe «apyrux nocnefactBuii» no cT.168 K P®. OaHako He SCHO, 4TO, MO

MHEHWUIO aBTOpPa, BXOAUT B KPYr TakKUX «WHbIX MOCMEACTBUIA», MOMUMO «APYrUX

NOCNeACTBMIA  HEAEWCTBUTENbHOCTU» - Mep YrO/NIOBHOW U afMWUHUCTPaTUBHON
OTBETCTBEHHOCTMU.
2. 3HaunTenbHo o0b6eAHAeT paboTy OTCYTCTBME WCCNEfOBaHWUA MOJIOXKEHUA O

3Ha4YeHMn L06POCOBECTHOCTM MpPY NPU3HAHUMN CAENKU HEeAeNCTBUTENbHON, XOTA B Havane
paboTbl aBTOpP Cam OTMeyaeT, 4YTO pedOopMMpPOBaHWE [AHHOrO MPaBOBOrO0 MHCTUTYTA
npv3BaHoO npeceyb MOMbITKM HeJoOPOCOBECTHLIX Y4YaCTHUMKOB 060poTa ocnapueartb
CAENIKN UCKMHYUTENBHO MO (POpManbHbIM OCHOBaHMAM (C. 3 aBTOpedepara).

3. Mo MHeHu aBTopa, «O0OBLEKTOM MPaBOOTHOLWIEHMA MO 3aluMTe BbICTyMaert
MMyLLeCTBEHHas cdepa noTepnesLlero, Kotopas MofBepraeTcs HeraTMBHOMY B/IMAHUIO

COBEPLUEHHON W (UNKU) UCNONMHEHHOM ChENKMW, a TakXe MHorga - ny6/nyHble MHTEpechl.



peanu3yemble CyObeKTamu, OCYLLECTBAAOWMMN KOHTPO/bHbIE MOAHOMOYMA» (c. 17

aBTopedepara). 3akoHOMepeH BOMpoc: HacCKO/MIbKO  COOTBETCTBYET  Teopuu

OXPaHUTENbHbIX FPaXAaHCKO-NpPaBOBbIX OTHOLIEHWU BK/IOYEHWe NYONNUYHBIX UHTEPEeCcoB

B KayecTBe OAHOI0 U3 UX 06bEKTOB?

YKa3aHHble 3aMeyaHus He BUAKOT Ha MONOXKUTENbHYIO OLEHKY [MCCEPTaLMOHHOr0
nccnegosaHna B.A. ToH4YapoBOiA. [uccepTauuMoHHOe wWccnefoBaHus Banepum AHAPeEeBHbI
COHYapoBOM «3almTa npaB M OXPaHAEMbIX 3aKOHOM WHTEPECOB YYAaCTHUKOB HefeiCTBUTENbHOM
CAeNKW No rpakjaHcKoMy npasy Poccuitickon ®defepauum» oTBevaeT TpebosaHuaM pasgena i
«[MoNoXeHN 0 NPUCYXAEHUS Y4YeHbIX CTeneHel», YTBEpPXAeHHOro [locTaHOBEHUEM
npasutensctsa P® ot 24.09.2013 Ne842 (B pep. [MoctaHoBneHusa [lpaButensctea PP ot
01.10.2018 Nel1168), wu HayuHOW cneumnansHocTm 12.00.03 - [paxpgaHckoe npa.o:
npesnpuHUMaTeNIbCKOe NpaBo; CEMENHOe MPaBo; MeXyHapo4HOe 4aCcTHOe MpaBo, a ero asTop
3aCNY>XWUBAET MPUCYXAEHUS WCKOMOMN Y4YeHOW CTeneHW KaHAauAaTa KOPUAUMYECKUX HayK no
cneymanbHoct 12.00.03 - [paxpgaHckoe npaBo; MpefnpuHUMATENbCKOE MpPaBo; CemeilHoe

npaso; MeXAayHapoaHoe 4aCTHOE MpaBo.

3aBeayroLWnin Kageapoi rpaxgaHckoro npaea

PepepanbHOro rocyAapCTBeHHOro 6104XXeTHOro

006pa3oBaTeNbHOro yupexxaeHus Bbicllero obpasoBaHuns

«POCCMICKNIA TOCYAapCTBEHHbIA YHUBEPCUTET NPaBOCYAMSA»,

LOKTOP HOPUANYECKUX HayK

(12.00.03 - rpaxmaHcKoe npaeo,

npegnpuHUMaTeibCKoe Mnpaso,

cemeiiHOe npaso,

MeXAyHapoaHOoe YyacTHOe npaso),

[LOKTOP Opuamnyecknx Hayk, npogeccop Bnagumnp Buktoposuy Kynakos

CeefeHna 06 opraHusauumn: degepanbHoe rocyaapCcTBeHHOe OKOAXeTHoe 06pa3oBaTefibHoe
yupexgeHue  BbICWIEFO  00pa3oBaHWs  «POCCUICKWIA  TOCYAapCTBEHHbIA  YHUBEPCUTET
npasocyamsa», 117418, r. Mocksa, yn. HoBoyepemyLwKnHCcKasd, 4. 69, Ten.: 8 (495) 332-53-51:
htip://wwvv.rgup.ru/sveden/common; E-mail: http:// raj_@mail.ru, kagegpa rpaxgaHcKoro
npasa
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